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FEDERAL DEPOSIT INSURANCE CORPORATION

7-10-24

Utah from doing business in that state, territory, or nation, then credit
unions organized under the laws of that state, territory, or nation shall
be prohibited from doing business in Utah.
(4) The commissioner may examine and supervise all foreign credit
unions, except federal credit unions, doing business in the state in the same
manner as he examines and supervises credit unions in this state, and they
shall pay the same fees for examination imposed by this chapter on credit
unions of this state.
(5) The commissioner is hereby authorized, empowered, and directed to
obtain an injunction or to take any other action necessary to prevent any
foreign credit union, except federal credit unions, from doing any business
of a credit union in this state without approval.
History: C. 1953, 7-9-46, enacted by L.
1981, ch. 16, § 10.

7-9-47. Branch offices. (1) As used in this section "branch office"
means a place where credit union operations are conducted other than the
home office.
(2) The establishment of a branch office shall be authorized by the
board of directors and shall be subject to direction from the home office.
Notice of the establishment of a branch officeshall be given to the commissioner.
(3) Every branch officeshall file reports and be subject to examinations
as may be required by the commissioner.
(4) The board of directors of the credit union home office,after written
notice to the commissioner, may discontinue the operation of any branch
office.The written notice must state the date operation of the credit union
branch officeis discontinued.
History: C. 1953, 7-9-47, enacted by L.
1981,ch. 16, § 10.

Cross-References.

Branch banks, 7-3-4 to 7-3-9.

CHAPTER 10
SMALL LOANS
(Repealed by Laws 1969, ch. 18, § 9.103)

7-10-} to 7-10-24. Repealed.
Repeal.

Sections 7-10-1 to 7-10-24 (L. 1945, ch. 15a,
§§ 1 to 24; C. 1943, Supp., 7-8a-1 to 7-8a-24; L.

1955, ch. 10, § 1), the Utah Small Loan Act,'
were repealed by Laws 1969, ch. 18, § 9.103.
For present provisions, see 70B-1-101et seq.

CHAPTER 11
FEDERAL DEPOSIT INSURANCE CORPORATION
Section
7-11-1. Actions of depository institutions under federal law to aid, regulate or safeguard
such institutions and their depositors.
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7-11-2. Corporation as receiver or liquidator of depository institution.
7-11-3. Payments by corporation - Subrogation.
7-11-4. Examinations and reports of corporation accepted by commissioner in lieu of own
examination.
7-11-5. Closed institutions borrowing from corporation - Pledge or sale of assets.
7-11-6. Corporation as liquidator - Possession and title to assets.
7-11-7. Corporation as liquidator - Enforcement of director's liability.

7-11-1. Actions of depository institutions under federal law to aid,
regulate or safeguard such institutions and their depositors. Any
depository institution organized before or after the effective date of this
act under the laws of this state may, on the authority of its board of directors, or a majority thereof, enter into such contracts, incur such obligations
and generally do and perform any and all such acts and things as may
be necessary or appropriate in order to take advantage of any and all memberships, loans, subscriptions, contracts, grants, rights or privileges, which
may at any time be available or inure to depository institutions or to their
depositors, creditors, stockholders, conservators, receivers or liquidators,
by virtue of those provisions of Section 8 of the Federal Banking Act of
1933 (Section 12B of the Federal Reserve Act, as amended) which establish
the federal deposit insurance corporation and provide for the insurance of
deposits, or of any other provisions of that or of any other act or resolution
of congress to aid, regulate, or safeguard depository institutions and their
depositors, including any amendments to the same or any substitutions
therefor; also, subscribe for and acquire any stock, debentures, bonds, or
other types of securities of the federal deposit insurance corporation and
comply with the lawful regulations and requirements from time to time
issued or made by the corporation.
History: C. 1953, 7-11-1, enacted by L.
1981,ch. 16, § 11.
Compiler's Notes.
Laws 1981, ch. 16, § 1 repealed old sections
7-11-1 to 7-11-9 (L. 1935, ch. 8, §§ 1 to 9; 1941,
ch. 13, § 1; C. 1943, 7-9-1 to 7-9-9), relating to
the federal deposit insurance corporation.
New sections 7-11-1 to 7-11-7 were enacted by
§ 11 of the act.
Section 8 of the Federal Banking Act of
1933 (section 12B of the Federal Reserve Act)
was withdrawn as a part of the Federal
Reserve Act and made a separate act entitled

the Federal Deposit Insurance Act by Act
Sept. 21, 1950, ch. 967, § 1, 64 Stat. 873. The
Federal Deposit Insurance Act appears at 12
u.s.c.§§ 1811to 1831.
Collateral References.
Banks and Banking cS;:;:>501-509.
9 CJS Banks and Banking §§ 941-955.
10 AmJur 2d 399, 803, Banks §§ 427, 835.
Constitutionality, construction and application of criminal provisions of Federal
Deposit Insurance Corporation Act, 114 ALR
489.

7-11-2. Corporation as receiver or liquidator of depository institution. (1) The federal deposit insurance corporation created by Section 8 of
the Federal Banking Act of 1933 (Section 12B of the Federal Reserve Act,
as amended) may act without bond as receiver or liquidator of any depository institution, the deposits in which are to any extent insured by that
corporation, and which shall have been closed on account of inability to
meet the demands of its depositors.
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(2) The commissioner may, in the event of such closing, tender to that
corporation the appointment as receiver or liquidator of the depository
institution, and if the corporation accepts the appointment, the corporation
shall have and possess all the powers and privileges established under the
laws of this state of the liquidator of a depository institution, its depositors
and other creditors, and be subject to all the duties of the liquidator,
except insofar as those powers, privileges, or duties are in conflict with the
provisions of subsection (1) of Section 12B of the Federal Reserve Act, as
amended (Section 8 of the Federal Banking Act of 1933).
History: C. 1953, 7-11-2, enacted by L.
1981,ch. 16, § 11.
Compiler's Notes.
Section 8 of the Federal Banking Act of
1933 (section 12B of the Federal Reserve Act)

was withdrawn as a part of the Federal
Reserve Act and made a separate act entitled
the Federal Deposit Insurance Act by Act
Sept. 21, 1950, ch. 967, § 1, 64 Stat. 873. The
Federal Deposit Insurance Act appears at 12
U.S.C. §§ 1811 to 1831.

7-11-3. Payments by corporation - Subrogation. Whenever any
depository institution shall have been closed, the federal deposit insurance
corporation shall pay or make available for payment the insured deposit
liabilities of the closed institution, and the corporation, whether or not it
has become liquidator of the closed depository institution, shall be subrogated to all rights against the closed institution of the owners of the deposits in the same manner and to the same extent as subrogation of the
corporation is provided for in subsection (1) of Section 12B of the Federal
Reserve Act, as amended (Section 8 of the Federal Banking Act of 1933)
in the case of the closing of a national bank, but the rights of depositors
and other creditors of the closed institution shall be determined in accordance with the applicable provisions of the laws of this state.
History: C. 1953, 7-11-3, enacted by L.
1981,ch. 16, § 11.
Compiler's Notes.
Section 8 of the Federal Banking Act of
1933 (section 12B of the Federal Reserve Act)
was withdrawn as a part of the Federal
Reserve Act and made a separate act entitled
the Federal Deposit Insurance Act by Act

Sept. 21, 1950, ch. 967, § 1, 64 Stat. 873. The
Federal Deposit Insurance Act appears at 12
U.S.C. §§ 1811 to 1831.
Collateral References.
Purchaser or holder of draft, cashier's
check or certified check as a depositor within
statutes relating to guaranty or insurance of
deposits or deposit liability, 111 ALR 228.

7-11-4. Examinations and reports of corporation accepted by commissioner in lieu of own examination. (1) The commissioner is authorized
to accept, in his discretion, in lieu of any examination authorized by the
laws of this state to be conducted by his department of a depository institution, the examination and comments thereon that may have been made
of the institution within a reasonable period by the federal deposit insurance corporation. The commissioner may also, in his discretion, accept any
report relative to the condition of a depository institution which may have
been obtained by the corporation within a reasonable period, in lieu of a
report authorized by the laws of this state to be required of the institution
by the department.
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(2) The commissioner may furnish to the corporation, or to any official
or examiner thereof, a copy of or copies of any or all examinations made
of any such depository institution and of any or all reports made by it,
and shall provide access and disclose to the corporation or any official or
examiner thereof any and all information possessed by the office of the
commissioner regarding the conditions or affairs of any such insured institution.
(3) Nothing in this section limits the duty of any depository institution
in this state, deposits in which are to any extent insured under the provisions of Section 8 of the Federal Banking Act of 1933 (section 12B of the
Federal Reserve Act, as amended) or of any amendment to or substitution
for the same, to comply with the provisions of that act, its amendments
or substitutions, or the requirements of the corporation relative to examinations and reports, nor to limit the powers of the commissioner regarding
examinations and reports under existing law.
History: C. 1953, 7-11-4, enacted by L.
1981, ch. 16, § 11.
Compiler's Notes.
Section 8 of the Federal Banking Act of
1933 (section 12B of the Federal Reserve Act)

was withdrawn as a part of the Federal
Reserve Act and made a separate act entitled
the Federal Deposit Insurance Act by Act
Sept. 21, 1950, ch. 967, § 1, 64 Stat. 873. The
Federal Deposit Insurance Act appears at 12
U.S.C. §§ 1811 to 1831.

7-11-5. Closed institutions borrowing from corporation - Pledge
or sale of assets. (1) With respect to any depository institution which is
now or may hereafter be closed on account of inability to meet the
demands of its depositors or by action of the commissioner or of a court
or by action of its directors or in the event of its insolvency or suspension,
the commissioner or liquidator of the institution, with the permission of
the commissioner, may borrow from the corporation and furnish any part
or all of the assets of the institution to the corporation as security for a
loan from same; but where the corporation is acting as liquidator, the
order of the district court of the county in which the depository institution
is located shall be first obtained approving the loan. The commissioner
upon the order of that court may sell to the corporation any part or all
of the assets of the institution.
(2) This section does not limit the power of any depository institution
or of the commissioner to pledge or sell assets in accordance with any law
existing as of the effective date of this act.
History: C. 1953, 7-11-5, enacted by L.
1981, ch. 16, § 11.

7-11-6. Corporation as liquidator - Possession
Upon the acceptance of the appointment of liquidator
the possession of and title to all the assets, business,
depository institution of every kind and nature shall
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the corporation and without the execution of any instruments of conveyance, assignment, transfer, or endorsement.
History: C. 1953, 7-11-6, enacted by L.
1981,ch. 16, § 11.

7-11-7. Corporation as liquidator - Enforcement of director's liability. Among its other powers, the corporation, in the performance of its
powers and duties as liquidator, may, upon order of the district court of
the county in which the depository institution is located, enforce the individual liability of the directors of any such depository institution.
History: C. 1953, 7-11-7, enacted by L.
1981, ch. 16, § 11.

CHAPTER 12
SATURDAY CLOSING
Section
7-12-1. Authorization - Status as holiday - Extension of performance of act to next business day.

7-12-1. Authorization - Status as holiday - Extension of performance of act to next business day. Any bank or loan and trust company
or branch thereof organized under the laws of or doing business in this
state as a commercial bank, savings bank, or loan and trust company which
by action of its board of directors elects to remain open for the transaction
of banking business on the following days in any one year, to wit: The
twelfth day of February, the anniversary of the birth of Abraham Lincoln
and any day designated by law as Arbor Day, none of which days as to
it shall be a holiday except when falling on a Saturday, may remain closed
on all Saturdays during such year; and any Saturday on which a bank or
loan and trust company or branch thereof remains closed shall be, with
respect to it, a holiday and not a business day. Any act authorized,
required or permitted to be performed at or by, or with respect to, any
such bank, loan and trust company or branch thereof on a Saturday when
the bank, loan and trust company or branch thereof is closed, may be so
performed on the next succeeding business day and no liability or loss of
rights of any kind shall result from such delay.
History: L. 1949, ch. 7, § 1; C. 1943, Supp.,
7-4c-1; L. 1953, ch. 11, § 1; 1959, ch. 18, § 1;
1969, ch. 19, § 1.
Compiler's Notes.

The 1953 amendment deleted provisions
restricting Saturday closing to months of
June, July, August, and September.
The 1959 amendment substituted "which
by action of its board of directors elects to
remain open for the transaction of banking

business on the following days in any one
year, to wit: The twelfth day of February, the
anniversary of the birth of Abraham Lincoln;
any day designated by law as Arbor Day; the
twelfth day of October, known as Columbus
Day; and the eleventh day of November,
known as Veterans' Day, none of which days
as to it shall be a holiday except when falling
on a Saturday, may remain closed on all Saturdays during such year" for "may remain
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closed on any or all Saturdays unless the
next preceding Friday or the next succeeding
Monday is a legal holiday."
The 1969 amendment deleted "the twelfth
day of October, known as Columbus Day; and
eleventh day of November, known as Veterans' Day" after "Arbor Day"; and made
minor changes in phraseology and punctuation.
Title of Act.
An act permitting banks and loan and
trust companies to remain closed on Satur-

days during the months of June, July,
August, and September, and providing that
acts appointed to be done on a Saturday,
when the bank is closed, in June, July,
August or September may be performed on
the next succeeding business day. - Laws
1949,ch. 7.
Effective Date.
Section 2 of Laws 1969, ch. 19 provided:
"This act shall take effect on January 1,
1971."

CHAPTER 13
SAVINGS AND LOAN ACT
(Repealed by Laws 1975, ch. 150, § l; 1977, ch. 19, § 8; 1981, ch. 16, § 1)

7-13-1 to 7-13-38.

Repealed.

Repeal.
Sections 7-13-1 to 7-13-38 (L. 1961, ch. 17,
§§ 1 to 37; 1977, ch. 18, § 2; 1977, ch. 19, § 6),

7 -13-39.

Repealed.

Repeal.
Section 7-13-39 (L. 1961, ch. 17, § 38; 1975,
ch. 8, § 1), relating to joint savings and share

7-13-40, 7-13-41.

accounts in a savings and loan association,
was repealed by Laws 1975, ch. 150, § 1. For
present provisions, see 75-6-101et seq.

Repealed.

Repeal.
Sections 7-13-40, 7-13-41 (L. 1961, ch. 17,
§§ 39, 40; 1977, ch. 19, § 7), relating to share

7-13-42.

the Savings and Loan Act, were repealed by
Laws 1981,ch. 16, § 1. For present provisions,
see ch. 7-7.

accounts, were repealed by Laws 1981, ch. 16,
§ 1.

Repealed.

Repeal.
Section 7-13-42 (L. 1961, ch. 17, § 41), relating to savings and share accounts payable to

others on the death of the owner, was
repealed by Laws 1977,ch. 19, § 8.

7-13-43 to 7-13- 74. Repealed.
Repeal.
Sections 7-13-43 to 7-13-74 (L. 1961, ch. 17,
§§ 42 to 64, 66; 1969, ch. 16, §§ 1 to 8; 1977, ch.

18, § 3), relating to share accounts, were
repealed by Laws 1981, ch. 16, § 1. For
present provisions, see ch. 7-7.

CHAPTER 14
CREDIT INFORMATION EXCHANGE
Section
7-14-1. Definitions.
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7-14-2.
7-14-3.
7-14-4.
7-14-5.

7-14-3

Legislative findings.
Information an institution may furnish.
Immunity from liability.
Reciprocal exchange of information authorized.

7-14-1. Definitions. As used in this chapter:
(1) "Depository institution" means any institution authorized by state
or federal law to accept and hold demand deposits or other accounts which
may be used to effect third party payment transactions. The definition of
"depository institution" in chapter 1 does not apply to chapter 4.
(2) "Credit reporting agency" includes any co-operative credit reporting
agency maintained by an association of financial institutions or one or
more associations of merchants.
Existence of fiduciary relationship between
bank and depositor or customer so as to
impose special duty of disclosure upon bank,
Compiler's Notes.
70 ALR 3d 1344.
Laws 1981, ch. 16, § 1 repealed old sections
Imputation of insolvency as defamatory, 49
7-14-1 to 7-14-5 (L. 1967, ch. 15, §§ 1 to 5), ALR 3d 163.
relating to credit information exchange. New
Liability of bank, to other than party
sections 7-14-1 to 7-14-5were enacted by § 12 whose financial condition is misrepresented,
of the act.
for erroneous credit information furnished
by bank or its directors, officers, or employCross-References.
Limitations on credit rating reporting of ees, 77 ALR 3d 6.
Liability of persons undertaking to supply
disputed items, 70B-10-102.
Privacy of financial information, 78-27-45 credit or other commercial information for
negligence or fraud of themselves or their
to 78-27-50.
agents, 102 ALR 1070.
Collateral References.
Libel and slander: report of mercantile
agency as privileged, 30 ALR 2d 776.
Credit Reporting Agencies cS::o1-4.
57 CJS Mercantile Agencies §§ 1-8.
Libel: imputing credit unworthiness to•
15A AmJur 2d 213-247, Collection and nontrader, 99 ALR 2d 700.
Credit Agencies §§ 19-64.
Regulation of licensing of collection and
Admissibility, against third person, of commercial agencies or representatives
financial or credit report or rating of a mer- thereof, 54 ALR 2d 881.
Sufficiency of showing of malice or lack of
cantile or commercial agency, 85 ALR 2d 436.
Bank's duty to customer or depositor not to reasonable care to support credit agency's
disclose information as to his financial condi- liability for circulating inaccurate credit
report, 40 ALR 3d 1049.
tion, 92 ALR 2d 900.
History: C. 1953, 7-14-1, enacted by L.
1981,ch. 16, § 12.

7-14-2. Legislative findings. The substantial financial loss to the state
and to trade and commerce within this state resulting from the dishonor
or other return of checks, drafts, or other orders for the payment of money,
including transactions to be consummated by electronic means, requires
concerted effort by financial institutions to attempt to minimize the number of such occurrences. The legislature finds that to facilitate such concerted effort adequate protection against liability of the participating
financial institutions is necessary.
History: C. 1953, 7-14-2, enacted by L.
1981,ch. 16, § 12.

7-14-3. Information an institution may furnish. Any institution
doing business in the state may report to any other financial institution,
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or credit reporting agency the following: (1) that an account maintained
to effect third party payment transactions has been closed out by the institution, the reasons therefor, and the identity of the depositor or account
holder; (2) upon the request of another financial institution any other
information in the files of the institution relating to the credit experience
of the reporting institution with respect to a particular person as to whom
inquiry is made; and (3) any information concerning attempted or potential
activity to defraud a financial institution or to obtain funds from a financial institution by fraudulent or other unlawful means or other information relating to individuals sought by law enforcement authorities for
alleged violations of criminal laws.
History: C. 1953, 7-14-3, enacted by L.
1981,ch. 16, § 12.

7-14-4. Immunity from liability. No depository institution making any
report or communication of information authorized by this chapter shall
be liable to any person for disclosing such information to any recipient
authorized to receive this information under this chapter, or for any error
or omission in such report or communication.
History: C. 1953, 7-14-4, enacted by L.
1981, ch. 16, § 12.

7-14-5. Reciprocal exchange of information authorized. One or more
financial institutions may jointly agree with one or more other financial
institutions for the reciprocal exchange of any information authorized to
be reported by the provisions of this chapter. Such reciprocal exchange of
information or the acts or refusals to act of one or more recipients because
of such information shall not constitute a boycott or blacklist, or otherwise
be a basis for liability to any person on the part of any participant in the
reciprocal exchange of information authorized by this chapter.
History: C. 1953, 7-14-5, enacted by L.
1981,ch. 16, § 12.

CHAPTER 15
FRAUDULENT CHECKS
Section
7-15-1. Civil liability of issuer - Notice.
7-15-2. Notice form.

7-15-1. Civil liability of issuer - Notice. (1) Any person who makes,
draws, signs or issues any check, draft, order, or other instrument upon
any depository institution, whether as corporate agent or otherwise, for
the purpose of obtaining from any person, firm, partnership or corporation
any money, merchandise, property or other thing of value or paying for
224

FRAUDULENT CHECKS

7-15-2

any service, wages, salary or rent, which check, draft, order, or other
instrument is not honored upon presentment and is marked "refer to
maker" or the account with the depository upon which the check, draft,
order, or other instrument has been made or drawn, does not exist, has
been closed or does not have sufficient funds or sufficient credit with such
depository for payment of the check, draft, or other instrument in full,
shall be liable to the holder thereof.
(2) The holder of the check, draft, order, or other instrument which has
been dishonored may give written or verbal notice thereof to the person
making, drawing, signing, or issuing the check, draft, order, or other
instrument and may impose a service charge not to exceed $5 in addition
to any contractual agreement between the parties. Prior to filing an action
based upon this section, the holder of a dishonored check, draft, order, or
other instrument shall give the person making, drawing, signing, or issuing
the dishonored check, draft, order, or other instrument written notice of
intent to file civil action, allowing the person seven days from the date on
which the notice was mailed to tender payment in full, plus a service
charge is imposed for the dishonored check, draft, order, or other instrument.
(3) In a civil action the person making, drawing, signing or issuing the
check, draft, order, or other instrument shall be liable to the holder of it
for the amount thereon, for interest and all costs of collection, including
all court costs and reasonable attorney's fees.
History: C. 1953, 7-15-1, enacted by L.
1981, ch. 16, § 13.
Compiler's Notes.
Laws 1981, ch. 16, § 1 repealed old sections
7-15-1, 7-15-3 (L. 1969, ch. 240, §§ 1, 3; 1977,
ch. 15, §§ 1, 3; 1979, ch. 92, §§ 1, 2), relating to
fraudulent checks. New sections 7-15-1 and
7-15-2 were enacted by § 13 of the act.
Former section 7-15-2 was repealed by Laws
1979, ch. 92, § 3.
Cross-References.
Criminal penalties for issuing bad check,
76-6-505.

Collateral References.
10 CJS Bills and Notes §§ 35, 380.
12 AmJur 2d 147, Bills and Notes § 1119.
Necessity of pleading that maker or
drawer of check was given notice of its dishonor by bank, 6 ALR 2d 985.
Personal liability of officers or directors of
corporation on corporate checks issued
against insufficient funds, 47 ALR 3d 1250.
Law Reviews.
Criminal and Civil Liability for Bad
Checks in Utah, 1970 Utah L. Rev. 122.

DECISIONS UNDER FORMER LAW
Fraud.
There was no fraudulent issuance of a
check, and plaintiff was not entitled to attorney fees in an action on the check, where the
check was issued to pay on a past due

account, plaintiff accepted it with knowledge
that there were insufficient funds to cover it
and agreed to hold it for two weeks before
presenting it to the bank. Howells, Inc. v.
Nelson (1977) 565 P 2d 1147.

7-15-2. Notice form. (1) "Notice" means notice given to the person
making, drawing, or issuing the check, draft, order, or other instrument
either in person or in writing. Such notice, in writing, shall be conclusively
presumed to have been given when properly deposited in the United States
mails, postage prepaid, by certified or registered mail, return receipt
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requested, and addressed to such signer at his address as it appears on
the check, draft, order, or other instrument or at his last-known address.
(2) Written notice as applied in subsection 7-15-1 (2) shall take the following form:
Date: ---To: ____
You are hereby notified that check(s) described below
issued by you has been returned to us unpaid:
Instrument date: ---Instrument number: ---Originating institution: ___
_
Amount: ---Reason for dishonor (marked on instrument): ---The foregoing instrument together with a service charge of $5 must be
paid to the undersigned within seven days from the date of this notice in
accordance with section 7-15-1, Utah Code Annotated 1953, or appropriate
civil legal action may be filed against you for the amount due and owing
together with service charges, interest, court costs, and attorney's fees as
provided by law.
In addition, the criminal code provides in section 76-6-505,Utah Code
Annotated 1953:Any person who issues or passes a check for the payment
of money, for the purpose of obtaining from any person, firm, partnership,
or corporation, any money, property, or other thing of value or paying for
any services, wages, salary, labor, or rent, knowing it will not be paid by
the drawee and payment is refused by the drawee, is guilty of issuing a
bad check. The foregoing civil action does not preclude the right to prosecute under the criminal code of the State of Utah.
(Signed)_________
_
Name of Holder:--------Address of Holder:-------Telephone Number:-------History: C. 1953, 7-15-2, enacted by L.
1981,ch. 16, § 13.
Separability Clause.
Section 14 of Laws 1981, ch. 16 provided:
"If any provision of this act, or the application of any provision to any person or cir-

cumstance, is held invalid, the remainder of
this act shall not be affected thereby."
Effective Date.
Section 16 of Laws 1981, ch. 16 provided:
''This act shall take effect on July l, 1981."

CHAPTER 16
CONSUMER FUNDS TRANSFER FACILITIES ACT
Section
7-16-1.
7-16-2.
7-16-3.
7-16-4.

Legislative findings and purpose of act - Short title.
Definitions.
Application of act - Restrictions on use of facilities.
Consumer funds transfer facilities board created - Members - Appointment Terms - Vacancies - Disclosure statement - Per diem allowance and travel
expenses - Executive secretary - Staff.
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7-16-5.

7-16-6.
7-16-7.
7-16-8.
7-16-9.
7-16-10.
7-16-11.
7-16-12.
7-16-13.
7-16-14.
7-16-15.
7-16-16.
7-16-17.
7-16-18.

7-16-1

Powers, duties and responsibilities of board - Majority vote required - Hearings
on complaints - Report to governor and legislature - Notice to board by financial institution - Adoption of fee schedule - Hearings on violations - Judicial
review of board actions.
Authority of financial institutions to establish and operate facilities - Restrictions
and limitations - Sharing of facilities.
Conditions governing installation and use of facilities for experimental or test purposes.
Limitations on investment in facilities.
Authority to make facilities available to institutions in contiguous states and to connect with regional or national systems.
Contractual waiver of Uniform Commercial Code provisions.
Application for establishment of switching facility - Fees - Notice and hearing
- Restrictions on operation of switching business.
Protection of consumer's privacy - Access to data by government agency - Rules
and regulations - Liability for violation.
Rules and regulations applying federal law.
Regulations to insure security for facilities.
Restraint of trade or anticompetitive practices prohibited.
Criminal and civil penalties.
Federal rules or regulations less restrictive than state law.
Wrongful withdrawal of consumer's funds - Damages.

7-16-1. Legislative findings and purpose of act - Short title. (1) The
legislature finds that financial transactions effected by electronic means
affect matters of state concern and that the proper operation of consumer
funds transfer facilities for such purposes requires state regulation. The
legislature further finds that such facilities should be operated in the public interest; that governmental regulation at the state level is necessary
and substantial danger to the public interest exists if the establishment
and use of such facilities are not regulated. Both consumers and the business community will benefit substantially from the safe and properly regulated use of such facilities for the conduct of financial transactions.
The legislature further finds that a consumer funds transfer facility is
a special branch of the financial institution owning or operating such facility; that because of the nature of such facilities they should be regulated
differently from other types of branches and that such regulation should
determine the location of various types of consumer funds transfer facilities and, for the benefit of all consumers, should govern the joint or mutual
use of such facilities by financial institutions and their depositors and customers.
It is the purpose of this act to authorize Utah financial institutions to
own, operate, and make available to their account holders, consumer funds
transfer facilities and to regulate such activities, including the joint and
mutual use of such facilities, through the police powers of this state.
(2) This act shall be known and may be cited as "The Consumer Funds
Transfer Facilities Act."
History: C. 1953, 7-16-1, enacted by L.
1979,ch. 7, § 1.

Compiler's Notes.
Laws 1979, ch. 7, § 1 repealed old section
7-16-1 (L. 1975, ch. 9, § 1; 1976,ch. 1, § 1; 1977,
ch. 16, § 1), relating to consumer funds trans-
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fer facilities and establishing a moratorium
on establishment of such facilities, and
enacted new section 7-16-1.
Title of Act.
An act enacting sections 7-16-7 through
7-16-18, Utah Code Annotated 1953, and
repealing and reenacting sections 7-16-1,
7-16-3 and 7-16-6, Utah Code Annotated 1953,
as enacted by chapter 9, Laws of Utah 1975,
as amended by chapter 1, Laws of Utah 1976,
as amended by chapter 16, Laws of Utah
1977; sections 7-16-2 and 7-16-4, Utah Code
Annotated 1953, as enacted by chapter 9,
Laws of Utah 1975, as amended by chapter
16, Laws of Utah 1977, and section 7-16-5,
Utah Code Annotated 1953, as enacted by
chapter 9, Laws of Utah 1975;relating to consumer funds transfer facilities; providing legislative intent; providing for definitions; providing for application of act; providing for
the creation of a board to administer parts of
the act; providing for the powers of the
board; providing for the sharing of consumer
funds transfer facilities; providing for experimental operation of consumer funds transfer facilities; providing for limitations on
investment into consumer funds transfer
facilities; providing for discretionary sharing
of facilities with contiguous out-of-state
financial institutions; providing for the con-

tractual waiver of the uniform commercial
code when inconsistent with the functioning
of consumer funds transfer facilities; providing for operation and regulation of switching
facilities that link together consumer funds
transfer facilities; providing for the protection of the consumer or account holder's privacy; providing for the proper access of consumer or account holder financial records;
providing for the protection of the consumer's rights; providing for consumer, financial
and institution liability for theft, errors and
malfunctions; providing for the consumer's
recourse in event of theft, error or malfunction; providing for civil and criminal penalties; providing for the effect of federal action
less restrictive than state actions; and providing for severability of the act. - Laws
1979, ch. 7.
Collateral References.
10 AmJur 2d 287, Banks§ 324.
Maintenance of computer terminal in
retail store for purpose of effecting transfer
of funds between financial institution and its
depositors as conduct of banking business by
store, 73 ALR 3d 1282.
What is "branch bank" within statutes
regulating the establishment of branch
banks, 23 ALR 3d 683.

7-16-2. Definitions. As used in this act:
(1) "Automated teller machine" means an unma11ned,free-standing
electronic information processing device, located separate and apart from
a financial institution's principal office, branch or detached facility, which
uses either the direct transmission of electronic impulses to a financial
institution or the recording of electronic impulses or other indicia of a
transaction for delayed transmission to a financial institution in order to
perform financial transactions.
(2) "Point-of-sale terminal" means a manned electronic information
processing device, other than a telephone, located at the point of sale and
separate and apart from a financial institution's principal office,branch or
detached facility, which uses either the direct transmission of electronic
impulses to a financial institution or the recording of electronic impulses
or other indicia of a transaction for delayed transmission to a financial
institution in order to perform financial transactions. However, point-ofsale terminals shall include electronic information processing devices
which interface with the telephone transmission system and which, either
through the direct transmission of electronic impulses or the recording and
delayed transmission of electronic impulses to a financial institution, perform financial transactions. Nothing in this definition shall prevent a
device which constitutes a point-of-sale terminal from being used to perform, for its operator, any internal business functions that are not financial transactions.
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(3) "Financial transaction" means cash withdrawals, deposits, account
transfers, payments from deposit, loan or thrift accounts, disbursements
under a preauthorized credit agreement, or loan payments and other similar transactions initiated by an account holder.
(4) "Switching facility" means any supporting equipment, structures or
systems operated to transmit data between a consumer funds transfer
facility and the supporting equipment, structures, or systems of that consumer funds transfer facility and a financial institution in order to successfully perform an electronic financial transaction.
(5) "Consumer funds transfer facility" means either an automated
teller machine, or a point-of-sale terminal, including any supporting equipment, structures or systems. A point-of-sale terminal owned or operated
by and on the premises of a person primarily engaged in the business of
selling or leasing goods or non-financial services and capable of performing
the functions of a consumer funds transfer facility, shall not be deemed
a consumer funds transfer facility unless connected on-line or off-line to
a financial institution for the purpose of performing financial transactions.
(6) "Financial institution" means a commercial bank, a savings bank,
a loan and trust company, a building and loan corporation, a savings and
loan association or corporation, an industrial loan corporation, a consumer
finance company authorized to make loans under the laws of this state,
which is authorized under the laws of this state or the United States and
having its principal place of business in this state, or a credit union having
members residing in this state. It does not include any ~erchant.
(7) "Account holder" means a person having an established deposit,
thrift or loan account at a financial institution.
(8) "Commissioner" means the commissioner of the department of
financial institutions.
(9) "Board" means the consumer funds transfer facilities board.
(10) "Reasonable fees" mean transaction, rental, or other periodic
charges which are directly related to the cost of furnishing a particular
service, and which are proportionate to actual usage of the service by all
persons using the service competing in the same market area and may
include a return on invested capital and an initial entry fee charged for
the purpose of recovering non-capitalized development costs. The fees shall
be negotiated on a fair and equitable basis between the parties who shall
not conspire to set a fee with the purpose of destroying or preventing competition.
(11) "Unauthorized use" means either (a) any transaction not known
to the customer and not effectuated with the express permisssion of the
customer, or (b) any transaction effectuated under physical or mental
duress.
(12) "Merchant" means a person primarily engaged in the retail sale
or lease of goods or non-financial services.
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(13) "Person" means an individual, sole proprietorship, corporation,
partnership, association, joint stock company, trust, or unincorporated
organization.
(14) An "affiliate of a financial institution" means another financial
institution which is controlled by (a) the same corporation, or (b) the same
shareholder or group of shareholders as has control of the financial institution.
(15) "Control" means ownership, directly or indirectly, of a majority of
the outstanding shares or more than 50% of the shares voted for the election of directors at the preceding election.
History: C. 1953, 7-16-2, enacted by L.
1979, ch. 7, § 2.

Compiler's Notes.
Laws 1979, ch. 7, § 2 repealed old section
7-16-2 (L. 1975, ch. 9, § 2; 1977, ch. 16, § 2),
relating to definitions, and enacted new section 7-16-2.

7-16-3. Application of act - Restrictions on use of facilities. This
act shall not:
(1) Authorize any financial institution or other person to engage in any
type of financial transaction not otherwise specifically permitted by applicable law. A consumer funds transfer facility shall not be used to facilitate
or effect a financial transaction with a financial institution, which transaction the financial institution is not otherwise specifically authorized by law
to transact. In the application of any state or federal statute to credit or
deposit account relationships, the effecting of a financial transaction by use
of a consumer funds transfer facility shall constitute only an additional
means of effecting a payment, and this act shall not limit or enlarge the
rights of persons under those statutes or any regulations legally promulgated pursuant thereto;
(2) Be applicable to facilities or functions which are available for direct
use only by financial institutions and not by the public generally; or
(3) Prevent a merchant from establishing, owning or operating one or
more point-of-sale terminals located on its own premises. Any agreement
to allow account holders of one or more financial institutions to have access
. to such point-of-sale terminal shall be on such terms and conditions as the
parties agree, provided that a financial institution shall not require a merchant to accept any particular function or service as a condition of such
agreement. Subject to the provisions of this act, a merchant may deny or
limit access to such terminal by the account holders of any financial institution or group of financial institutions, unless the purpose of such denial
or limitation is to create or promote a monopoly or to prevent or injure
competition in effecting financial transactions by electronic means.
History: C. 1953, 7-16-3, enacted by L.
1979,ch. 7, § 3.
Compiler's Notes.
Laws 1979, ch. 7, § 3 repealed old section
7-16-3 (L. 1975, ch. 9, § 3; 1976, ch. 1, § 2; 1977,

ch. 16, § 3), prohibiting establishment of
transfer facilities prior to July 1, 1979 and
relating to exceptions and enforcement of
prohibitions, and enacted new section 7-16-3.

230

CONSUMER FUNDS TRANSFER FACILITIES ACT

7-16-5

7-16-4. Consumer funds transfer facilities board created - Members - Appointment - Terms - Vacancies - Disclosure statement
- Per diem allowance and travel expenses - Executive secretary Staff'. (1) There is hereby created within the department of financial institutions a consumer funds transfer facilities board comprised of three members to be appointed by the governor with the consent of the senate. No
more than two members shall be members of the same political party and·
all three members shall be qualified by training and experience to carry
out the duties, powers and responsibilities of the board as specified in this
act. No officer, director or employee of a financial institution shall be a
member of the board.
(2) The term of officeof one of the members first appointed shall expire
on June 30, 1981,one on June 30, 1982 and the third on June 30, 1983.Their
successors shall be appointed for terms of four years each. Any vacancy
in the membership of the board occurring other than by expiration of term
shall be filled in the same manner as the original appointment, but for
the unexpired term only. All members shall serve until their respective
successors are appointed and qualified.
(3) Each member of the board shall, by sworn written statement filed
with the secretary of state, disclose any relationship such person has in
respect to any financial institution, such statement to be filed upon first
becoming a member of the board and again on any changes in this regard.
(4) The members of the board shall receive no salary, but shall be paid
a per diem allowance as approved by the board of examiners for each day
actually spent in performance of their duties and travel expenses as
allowed under section 63-2-15, and the rules and regulations promulgated
under that section.
(5) The commissioner shall act as executive secretary of the board and
shall provide such staff and other assistance as the board may require.
History: C. 1953, 7-16-4, enacted by L.
1979, ch. 7, § 4.
Compiler's Notes.
Laws 1979, ch. 7, § 4 repealed old section
7-16-4 (L. 1975, ch. 9, § 4; 1977, ch. 16, § 4),

relating to the creation and duties of a legislative study committee, and enacted new section 7-16-4.

7-16-5. Powers, duties and responsibilities of board - Majority
vote required - Hearings on complaints - Report to governor and
legislature - Notice to board by financial institution - Adoption of
fee schedule - Hearings on violations - Judicial review of board
actions. (1) The board is authorized and directed to enforce the provisions
of this act and shall have such duties, powers and responsibilities as may
be necessary to carry out the purposes of this act, including, but pot limited to:
(a) Conduct hearings;
(b) Issue rules and regulations relating to financial institutions and
switching facilities;
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(c) Issue subpoenas to compel the attendance of witnesses and production of records and documents;
(d) Issue orders, including cease and desist orders; and
(e) Require periodic reports from financial institutions and switching
facility operators pertaining to the operation of consumer funds transfer
facilities and switching facilities and their use by account holders and
members.
(2) All acts or decisions of the board shall be by majority vote of the
members.
(3) The board shall hear and decide complaints between financial institutions which may arise with respect to access, technical standards, and
charges for the use or sharing of consumer funds transfer facilities. If the
board determines that any such facility or the operation or use thereof
is not in compliance with this act, or rules and regulations issued by the
board, or any laws of this state or the United States dealing with monopolies and restraints of trade, the board may order that any such operation
or use or other practice or policy with respect to access, technical standards or charges be modified or abandoned, and if such order is not complied with, the board may order that a financial institution's operation or
use of the facility be prevented, halted or terminated. The board shall also
hear and decide complaints by any financial institution which allege that
it is precluded by another financial institution from effective use of any
consumer funds transfer facility by reason of imposition of technical standards or charges in the process of transmitting and routing electronic messages between the facility and the financial institution or its data
processing agent, which standards and charges are alleged to be discriminatory, unfair, or inequitable. If the board so finds, it may order use of
the facility prevented, halted or terminated or it may direct such other
remedial action as it deems appropriate to carry out the purposes of this
act.
(4) (a) The board shall monitor and analyze developments within the
field of consumer funds transfers and shall, each year after the effective
date of this act, submit a written report to the governor and the legislature. The report shall include data concerning systems, ownership patterns,
competitive effects, customers' satisfaction, and other pertinent data and
shall contain the board's recommendation for further legislative action.
(b) Not later than ten days after a financial institution establishes or
commences participation in a consumer funds transfer facility, it shall
notify the board unless the financial institution has been included in a previous notice given pursuant to this subsection. The notice shall include:
(i) The name of the financial institution which has established or commenced participation in a consumer funds transfer facility;
(ii) The address of the location of the facility; and
(iii) The name of each financial institution with which it has contracted
to share the facility.
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(5) (a) The board shall from time to time adopt regulations establishing a schedule of fees to be charged financial institutions operating or
, using one or more consumer funds transfer facilities which shall offset the
costs of administering this act. Such fee schedule may impose minimum
or maximum fees on financial institutions owning or using consumer funds
transfer facilities and shall, among other factors, take into account the relative numbers of such facilities owned, established, controlled, or used by
a financial institution.
(b) Any fees established under subsection (a) of this section and collected by the board shall be payable to the department of financial institutions and deposited by the commissioner into the account maintained
under section 7-1-11[7-1-403].
(c) No fees set out in section 7-1-10 [7-1-402]shall apply to consumer
funds transfer facilities or their operation.
(6) (a) If in the opinion of the board any financial institution is violating or threatening to violate any provision of this act or any lawful rule,
regulation or order of the board issued pursuant to this act, it shall cause
to be served upon such financial institution a written notice specifying the
nature of such violation and fixing a time and place for hearing to determine whether a cease and desist order should be issued against such financial institution. Such hearing shall be fixed for a date not less than 20 nor
more than 30 days after service of this notice.
(b) If upon the record made at such hearing the board shall find that
any violation or threatened violation as specified in such notice has been
established, it shall issue and serve upon such person an order to cease
and desist from such violation within ten days from the date of service
of such order.
(c) If any person shall fail to comply with such cease and desist order,
the board may apply to any court of competent jurisdiction for an injunction to enforce such order. If the court shall determine upon review of the
record made before the board that the cease and desist order was based
upon substantial evidence, it shall issue such injunction. If the court finds
that violation of the cease and desist order was willful, it shall impose a
penalty of not to exceed $1,000per day for each day such person shall have
failed to comply with such order after service thereof.
(d) Nothing in this section shall be deemed to preclude any person from
bringing an action for damages or injunctive relief by reason of violation
of any provision of this act.
(7) Any person aggrieved by-any rule, regulation, decision or order of
the board under this act may seek judicial review thereof by filing within
30 days after the effective date thereof any applicable form of action
including actions for declaratory judgment or writs of prohibition or mandatory injunction in the district court in the district in which the office
of the board is located. The reviewing court shall have the power to hold
unlawful and set aside any rule, regulation, act, decision or order of the
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board found to be arbitrary, capricious, an abuse of discretion or otherwise
not in accordance with law.
History: C. 1953, 7-16-5, enacted by L.
1979,ch. 7, § 5.

Compiler's Notes.
Laws 1979, ch. 7, § 5 repealed old section
7-16-5 (L. 1975, ch. 9, § 5), relating to the
advisory committee of the legislative study
committee, and enacted new section 7-16-5.

7-16-6. Authority of financial institutions to establish and operate
facilities - Restrictions and limitations - Sharing of facilities. (1)
Notwithstanding any other provision of law relating to the establishment
of branches of financial institutions and subject to the other provisions of
this act, a financial institution may own, operate or use and may make
available to its account holders and the account holders of any other financial institution, one or more consumer funds transfer facilities anywhere
in this state, except that no automated teller machine may be established
and operated by a financial institution at a location in a county having
a population of less than 100,000,if such location is in such close proximity
to the main office or approved branch of another financial institution as
to unreasonably interfere with the business thereof.
(2) An automated teller machine may be made available by a financial
institution solely to its own account holders, and the account holders of
one or more of its affiliates and, on fair and reasonable terms and conditions to the account holders of one or more other financial institutions or
their affiliates as it may, in its discretion, determine, if:
(a) The automated teller machine is located on the premises of its main
office or approved branch. As used in this subsection "approved branch"
does not include an automated teller machine located at a place where the
financial institution carries on no other substantial financial functions for
its customers; or
(b) The automated teller machine is located in a county having a population in excess of 100,000.
(3) An automated teller machine located in a county having a population of less than· 100,000shall be made available on fair and reasonable
terms and conditions to account holders of all other financial institutions
having an office or branch in such county and may be made available to
the account holders of one or more other financial institutions.
(4) Except as provided in section 7-16-3 and subsections (2) and (3) of
this section, a consumer funds transfer facility shall not be available to
the account holders of a financial institution unless it is available for use
by the account holders of any other financial institution on a basis which
is not unfairly discriminatory upon request of the financial institution and
agreement by the financial institution to pay reasonable fees and to comply
with reasonably technical and operating standards.
(5) A financial institution or financial institutions whose account holders have access to a point-of-sale terminal owned or operated by a merchant, and the owner or operator of the switching facility, shall allow
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access to the switching facility serving such point-of-sale terminal to the
account holders of any other financial institution or financial institutions
requesting access upon:
(a) The agreement to pay reasonable fees for use;
(b) The agreement to comply with reasonable technical and operating
standards; and
(c) The agreement to comply with any other terms or conditions of any
contract for point-of-sale terminal access between the merchant and
switching facility and any financial institution or financial institutions.
(6) No financial institution shall deny access to a consumer funds transfer facility to the account holders of another financial institution or to a
merchant if the purpose of such denial is to create or promote a monopoly
or to prevent or injure competition in effecting financial transactions by
electronic means subject to this act.
History: C. 1953, 7-16-6, enacted by L.
1979, ch. 7, § 6.
Compiler's Notes.
Laws 1979, ch. 7, § 6 repealed old section
7-16-6 (L. 1975, ch. 9, § 6; 1976, ch. 1, § 3; 1977,

ch. 16, § 5), relating to establishment of consumer fund transfer facility prior to July 1,
1979 as result of court decision or other
action contrary to moratorium, and enacted
new section 7-16-6.

7-16-7. Conditions governing installation and use of facilities for
experimental or test purposes. At any time prior to July 1, 1981, one or
more financial institutions and one or more merchants jointly may install
and use one or more consumer funds transfer facilities for experimental
or test purposes, subject to the following conditions:
(1) All participants proposing to install and operate facilities on an
experimental basis shall give the board not less than 30 days written notice
of the proposal, with such information as to location and manner of operation as the board shall reasonably require.
(2) The board finds such temporary installation will:
(a) Promote the resolution of technological and economic problems
associated with the development of electronic funds transfer systems in
this state;
(b) The proposed temporary locations are not contrary to the provisions
of this act; and
(c) The proposed experiment will not tend to create a monopoly or
adversely affect competition in electronic financial services.
(3) During the experimental or test period, which shall not exceed one
year, unless extended by the board upon showing of good cause, making
the use of such facilities available to the account holders of other financial
institutions shall be discretionary with the institution or institutions operating such temporary installation.
(4) If the board finds the manner or extent of operating of any experimental or temporary facilities may tend to create a monopoly or adversely
affect competition with consumer funds transfer facilities, it shall require
such operation to be terminated or shall restrict the number of facilities,
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area of installation or services to be furnished, or any combination thereof
as it shall find necessary to eliminate such monopolistic or anticompetitive
practices.
History: C. 1953, 7-16-7, enacted by L.
1979,ch. 7, § 7.

7-16-8. Limitations on investment in facilities. Except with the prior
approval of the supervisory agency having jurisdiction over such financial
institution, no financial institution shall invest an amount in the ownership
of automated teller machines, which when added to the amount invested
by such institution in real estate and improvements for its main officeand
authorized branches will exceed its paid-in capital or 50% of its capital
and surplus, whichever is the larger.
History: C. 1953, 7-16-8, enacted by L.
1979, ch. 7, § 8.

7-16-9. Authority to make facilities available to institutions in contiguous states and to connect with regional or national systems. Any
financial institution establishing or sharing the use of one or more consumer funds transfer facilities in this state may:
(1) Make such facilities available for use by account holders of one or
more financial institutions having a principal place of business in a state
contiguous to Utah; and
(2) Connect such facility with a regional or national consumer funds
transfer system for the purpose of handling financial transactions.
History: C. 1953, 7-16-9, enacted by L.
1979, ch. 7, § 9.

7-16-10. Contractual waiver of Uniform Commercial Code provisions. (1) The effect of any of the provision[s] of title 70A of this code
which are inconsistent with the function or operation of consumer funds
transfer facilities may be varied by contractual agreement of any financial
institution, switching facility or clearing house association as defined by
section 70A-4-104(1)(d)affected by such provisions. However, no. such contractual agreement shall disclaim a financial institution's, switching
facility's or clearing -house association's responsibility for its own lack of
good faith or failure to exercise ordinary care or can limit the measure
of damage for such lack or failure.
(2) The board may, after notice and hearing, require modification of
any provision of such contractual agreement as provided for in subsection
(1) relating to the rights and obligations of account holders of financial
institutions, merchants, merchant customers, or others using or having
access to consumer funds transfer facilities as it finds to be unconscionable
or contrary to the public interest.
History: C. 1953, 7-16-10, enacted by L.
1979, ch. 7, § 10.
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7-16-11. Application for establishment of switching facility - Fees
- Notice and hearing - Restrictions on operation of switching business. A person may establish, operate or make available a switching facility anywhere in this state subject to the following provisions:
(1) Any person desiring to establish, operate or make available a
switching facility shall file an application with the board in such form as
the board shall prescribe, showing that:
(a) The applicant has sufficient capital as may meet the standards prescribed by the board;
(b) The character, fitness and general responsibilities of the applicant
warrant a belief that the business will be honestly conducted in accordance
with this act;
(c) The volume of the business will be such as to make it a probable
success; and
(d) The public convenience and advantage will be served and competition promoted by the approval of the application.
(2) The board shall prescribe reasonable fees to cover the cost of processing the application. Upon receipt of an application and not less than
30 days before acting on the application, the board shall give notice thereof
by publication in three successive issues in a newspaper of general circulation in the county in which the principal place of the business of the proposed switch is to be established. Any interested person may file a written
protest to the granting of such application stating the grounds therefor.
The board may, at its discretion, hold a public hearing on any application
whether or not a protest is filed. Any application not acted upon within
six months from the date of filing shall be deemed approved. The decision
of the board granting or denying an application shall be in writing stating
the reasons therefor. A copy of the decision shall be mailed by the board
to the applicant and all protestants. The board may impose such reasonable conditions on the granting of an application as it deems necessary
for the public welfare and to carry out the purposes of this act.
(3) A switching facility shall be made available for use by any financial
institution using a consumer funds transfer facility which is interconnected with the switching facility on a non-discriminatory basis and agreement by the financial institution to pay reasonable fees.
(4) Except for switching facilities used exclusively by the owner or
owners of one or more automated teller machines to serve their automated
teller machines, no owner or operator of a switching facility shall refuse
to allow a financial institution to connect its consumer funds transfer facilities with the switching facilities on a basis which will tend to create a
monopoly or injure competition.
(5) (a) The commissioner of financial institutions may take possession
of the business or property of any owner or operator of a switching facility
whenever it can be shown by the board that such person:
(i) Has violated or is violating its contracts or agreements with member financial institutions, merchants or other persons;
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(ii) Is conducting its switching business in an unauthorized, unsafe or
negligent manner or is practicing deception upon its members or the public, or is operating in a manner injurious to its members or the public;
(iii) Is not in sound and safe condition to conduct its switching business;
(iv) Is unable, has neglected or refused to comply with the terms of
a legally authorized order issued by the board;
(v) Has refused, upon proper demand, to submit its records and affairs
for inspection and examination by the board; or
(vi) Is insolvent or otherwise unable to meet its obligations as they
become due.
(b) In such event the provisons of chapter 2 of title 7 shall apply to
the procedures and powers of the commissioner with respect to such
switching facilities.
History: C. 1953, 7-16-11, enacted by L.
1979,ch. 7, § 11.

7-16-12. Protection of consumer's privacy - Access to data by government agency - Rules and regulations - Liability for violation. (1)
To protect the privacy of customers using funds transfer services, a person
providing services of a consumer funds transfer facility and a financial
institution providing services by means of a consumer funds transfer facility, except as provided by law or with the consent of the customer, shall
not provide to an outside party information about a customer's deposit or
loan account or a customer's financial transactions obtained through use
of a consumer funds transfer facility. This section shall not be construed
to prevent the furnishing of credit information under the Federal Fair
Credit Reporting Act, 15 U.S.C. 1681 to 1681t, or if necessary to verify or
complete the financial transaction or verify the existence of the customer's
accounts or of information regarding improper use of a customer's account.
(2) Except for the purpoi:ies of exercising its supervisory jurisdiction
over a financial institution, no government agency shall be allowed access
to data about a customer's transactions or a customer's account collected
in or available from a consumer funds transfer system or the operation
of such system unless such agency shall upon showing good cause obtain
a subpoena from a court of competent jurisdiction and agree to pay all
costs of retrieval and reproduction of the records sought. Unless the court
finds a reasonable probability of flight or destruction of evidence, it shall
give notice of such subpoena to the customer involved not less than ten
days prior to the returnable date.
(3) The board shall, after notice and hearing, issue regulations as to
the. nature and extent of the data which may be retained in a consumer
funds transfer system, and the minimum and maximum periods during
which such data shall be retained. These regulations shall seek to balance
the financial institution's need to preserve information and the customer's
right of privacy.

238

\

1

CONSUMER FUNDS TRANSFER FACILITIES ACT

7-16-16

(4) A person providing services of a consumer funds transfer facility
or a financial institution providing services by means of a consumer funds
transfer facility, shall be liable for a violation of this section.
History: C. 1953, 7-16-12, enacted by L.
1979,ch. 7, § 12.

7-16-13. Rules and regulations applying federal law. The board shall
promulgate and enforce rules and regulations applying the provisons of
sections 901 through 916 except section 904 of Public Law No. 95-630 of
the Ninety-fifth Congress, and as it may be later amended, as minimum
standards for the protection of the consuming public.
History: C. 1953, 7-16-13, enacted by L.
1979,ch. 7, § 13.

Compiler's Notes.
The federal "Electronic Fund Transfer
Act" (Pub. L. 95-630,Title XX, Sec. 2001,Nov.
10, 1978) is compiled at 15 U.S.C. § 1693 et
seq.

7-16-14. Regulations to insure security for facilities. The board shall
issue regulations concerning the operation of consumer funds transfer
facilities to insure adequate security for each component of such facility,
the persons using it, and the funds, items and other information involved.
Such regulations shall be consistent with any requirements of any federal
law or regulations applicable to the facilities or devices.
History: C. 1953, 7-16-14, enacted by L.
1979,ch. 7, § 14.

7-16-15. Restraint of trade or anticompetitive practices prohibited.
A person providing services of a consumer funds transfer facility or a
switching facility and a financial institution using a consumer funds transfer facility shall not contract, combine, or co11spire,or otherwise attempt
to restrain trade in the market for services of consumer funds transfer
facilities or engage in anticompetitive practices to the detriment of the
public interest, subject to the antitrust laws of this state.
History: C. 1953, 7-16-15, enacted by L.
1979,ch. 7, § 15.

7-16-16. Criminal and civil penalties. (1) Any financial institution or
person found guilty of violating any provisions of this act shall be guilty
of a class A misdemeanor, except that the penalty for violation of the
unauthorized use provisions of this act shall be the same as for credit cards
as provided for ~n section 76-6-506.1.
(2) A person who is injured in his or her business or property by reason
of a violation of this act may bring an action in any court having jurisdiction to recover damages, costs of the action, and reasonable attorneys' fees.
Such action shall not be precluded by subsection (1) of this section.
History: C. 1953, 7-16-16, enacted by L.
1979,ch. 7, § 16.
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7-16-17. Federal rules or regulations less restrictive than state law.
If, under any act of Congress or any lawful rule or regulation of any federal agency, board, department or bureau, or federal corporation insuring
deposits in financial institutions, any person, firm, association, corporation
or other entity may establish, operate or use a consumer funds transfer
facility in this state on terms or conditions less restrictive than provided
by the laws of this state, any financial institution may establish, operate
or use one or more such facilities in this state on the same terms and conditions as are provided in such act of Congress or lawful rule or regulation.
In such event the board shall issue regulations concerning the ownership,
operation and use of such facilities in this state as it finds necessary or
appropriate:
(1) To implement this section;
(2) To insure access to such facilities by financial institutions; and
(3) To maintain competitive balance:
(a) Between financial institutions organized under the laws of this state
and financial institutions organized under the laws of the United States;
and
(b) Between and among the various classes of financial institutions
doing business in this state.
History: C. 1953, 7-16-17, enacted by L.
1979, ch. 7, § 17.

7-16-18. Wrongful withdrawal of consumer's funds - Damages.
Any consumer from whose account funds shall be wrongfully withdrawn,
pursuant to the authorization herein granted, shall be entitled to receive
actual damages or $100,whatever shall be greater.
History: C. 1953, 7-16-18, enacted by L.
1979,ch. 7, § 18.

is held invalid, the remainder of this act
shall not be affected thereby."

Separability Clause.
Section 19 of Laws 1979, ch. 7 provided: "If
any provision of this act or the application of
any provision to any person or circumstances

Effective Date.
Section 20 of Laws 1979, ch. 7 provided:
"This act shall become effective on July 1,
1979."

CHAPTER 17
INTEREST ON MORTGAGE LOAN RESERVE ACCOUNTS
Section
7-17-1.
7-17-2.
7-17-3.

Legislative intent.
Definitions.
Lender to pay interest - Exceptions - Computation - Time for payment - Service charges prohibited - Written agreement.
7-17-4. Options in lieu of reserve account - Notice by lender - Selection by borrower Noninterest-bearing reserve account.
7-1'7-5. Statements.
7-17-6. Liability of lender for failure to pay taxes, insurance premiums or other charges.
7-17-7. Limit on amount borrower required to pay into account - Deficiency - Method
of recouping and remedies for default.
•
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7-17-8. Damages for lender's violation of act - Limitations on recovery.
7-17-9. Actions on accounts established prior to act - Limitations on recovery.
7-17-10. Applicability of act to accounts and actions thereon.

7-17-1. Legislative intent. It is the intent of the legislature that the
provisions of this act govern the rights, duties and liabilities of borrowers
and lenders with respect to reserve accounts established before and after
the effective date of this act.
Hi8tory: L. 1979,ch. 124, § 1.
Title of Act.
An act relating to reserve accounts; providing for the payment of interest on reserve
accounts established in connection with real
estate loans; providing methods for calculating and paying interest; providing options
whereby a reserve account need not be established; providing for disclosure of options
and interest; providing for payments into
and from reserve accounts; providing limits
on amounts required to be paid into reserve
accounts; providing for recovery of damages
for violation of the act and limitations on
such recovery; providing an effective date;
and repealing and reenacting section

70B-3-306, Utah Code Annotated 1953, as
enacted by chapter 18, Laws of Utah 1969, as
amended by chapter 210, Laws of Utah 1975.
- Laws 1979,ch. 124.
Cros8-Reference8.
Uniform Consumer Credit Code, disclosures required of lender, 70B-3-306(4).
Collateral Reference8.
Interest <S::>11.
47 CJS Interest and Usury; Consumer
Credit§ 15.
Law Review8.
Utah Legislative Survey - 1979,1980Utah
L. Rev.155.

7-17-2. Definitions. As used in this chapter:
(1) "Real estate loan" means any agreement providing for a loan
secured by an interest in real estate in this state containing a residential
structure of not more than four housing units, at least one of which is
the primary residence of the borrower and includes, but is not limited to,
agreements secured by mortgages, trust deeds, and conditional land sales
contracts.
(2) "Borrower" means any person who becomes obligated on a real
estate loan at the time of origination of such loan and includes mortgagors,
trustors under trust deeds and vendees under conditional land sales contracts.
(3) "Lender" means any person who regularly makes, extends or holds
real estate loans and includes, but is not limited to, mortgagees, beneficiaries under trust deeds and vendors under conditional land sales contracts
and who regularly require or maintain reserve accounts.
(4) "Person" includes an individual, a commercial bank, savings bank,
building and loan corporation, savings and loan association, credit union,
investment company, insurance company, pension fund, mortgage company, trust company, or any other organization making real estate loans.
(5) "Reserve account" means any account,whether denominated escrow,
impound, trust, pledge, reserve or otherwise, which is established in connection with a loan secured by an interest in real estate located in this
state, whether or not a real estate loan as defined in this chapter, and
whether incorporated into the loan agreement or a separate document,

241

7-17-3

FINANCIAL INSTITUTIONS

whereby the borrower agrees to make periodic prepayment to the lender
or its designee of taxes, insurance premiums or other charges pertaining
to the property securing the loan and the lender or its designee agrees to
pay the taxes, insurance premiums or other charges out of the account on
or before their due date.
(6) "Service charge" means any direct fee imposed in connection with
the administration of a reserve account.
(7) A loan is ''made" when the lender makes its initial disbursement
of the loan proceeds.
History: L. 1979, ch. 124, § 2; 1981,ch. 15,
§ 1.

Compiler's Notes.
The 1981 amendment substituted "a residential structure of not more than four hous-

ing units, at least one of which is the primary residence of the borrower" in subd. (1)
for "only a single-family, owner-occupied residential structure constituting the primary
residence of the borrower"; and made minor
changes in phraseology and punctuation.

7-17-3. Lender to pay interest - Exceptions - Computation Time for payment - Service charges prohibited - Written agreement. (1) Each lender requiring the establishment or continuance of a
reserve account in connection with an existing or future real estate loan
shall pay interest on funds deposited in the account of at least 5 ¼ % simple interest per annum, unless:
(a) The reserve account is required by a governmental insurer or guarantor of the loan as a condition of insurance or guaranty;
(b) The reserve account is maintained in connection with a real estate
loan in an original principal amount exceeding 80% of the lender's
appraised value of the property at the time the loan is made provided that
when the principal balance of the loan is paid down to 80% this exception
shall not apply; or
(c) The payment of interest or other compensation to the borrower for
the use of funds deposited in a reserve account is prohibited by federal
law or regulations.
(2) The interest shall be computed as of the end of the calendar year
on the average of the month end balances in the account for that calendar
year or partial calendar year, except that in the event of payoff of the real
estate loan, interest shall be computed on the average month end balances
in the account for the 'partial year ending at the end of the month preceding payoff. The interest shall, within 60 days after the end of each calendar
year, at the election of the lender, be credited to the remaining principal
balance on the loan, paid to the borrower, his successors or assigns, or
credited to the reserve account, except that in the event of payoff of the
real estate loan, the interest shall be paid or credited to the borrower, his
successors or assigns within 30 days after the date of payoff.
(3) No lender shall require or impose a service charge for the administration of a reserve account.
(4) Except as provided in this section, no lender shall be obligated to
pay interest on or account for the earnings from funds in any reserve
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account in connection with the real estate loan made or held after June
30, 1979, unless an agreement in writing expressly so providing was executed by the borrower and lender.
History: L. 1979, ch. 124, § 3; 1981, ch. 15,
§ 2.

Compiler's Notes.
The 1981 amendment deleted "after June
30, 1979" after "deposited in the account" in
the first sentence of subsec. (1); and increased
the interest rate in the first sentence of
subsec. (1) from 4% to 5 ¼ %.
Interest not required.
Where lender had required borrower to
establish a reserve account prior to June 30,
1979, and elected not to require borrower to
maintain the account after July 1, 1979, and
lender sent letter to borrower within the
proper time frame giving proper notice that
the account was no longer required and of

borrower's options under 7-17-4, and borrower did not respond to lender's letter, borrower was deemed to have selected to continue the reserve account without interest
and without charge to him, and lender was
not required to pay interest on deposits to
the account made after June 30, 1979. Nixon
v. American Savings & Loan Assn. (1981) 635
P 2d 24.
Interest required.
Lender must pay interest on the funds
deposited in reserve accounts if it requires
borrowers to continue to maintain reserve
accounts on existing loans made prior to
June 30, 1979, or if it requires borrowers to
establish reserve accounts on new loans
made after June 30, 1979. Nixon v. American
Savings & Loan Assn. (1981) 635 P 2d-24.

7-17-4. Options in lieu of reserve account - Notice by lender Selection by borrower - Noninterest-bearing reserve account. (1) A
lender not requiring the establishment and maintenance of a reserve
account shall offer the borrower the following options:
(a) The borrower may elect to maintain a non-interest-bearing reserve
account to be serviced by the lender at no charge to the borrower; or
(b) • The borrower may manage the payment of insurance premiums,
taxes and other charges for his own account.
(2) The lender shall give written notice of the options to the borrower;
(i) With respect to real estate loans existing on the effective date by notice
mailed not more than 30 days after the effective date; (ii) With respect
to real estate loans made on or after the effective date by notice given at
or prior to the closing of the loan. The notice shall clearly describe the
options and state that a reserve account is not required by the lender, that
the borrower is legally responsible for the payment of taxes, insurance premiums and other charges and that the notice is being given pursuant to
this act. For real estate loans in existence on the effective date the borrower must select one of the options prior to 60 days after the effective
date. If no option is selected prior to 60 days after the effective date the
borrower will be deemed to have selected option (a), provided, however,
that the borrower at a later time may select option (b). For loans made
on or after the effective date the borrower shall select one of the options
at the closing. If the borrower selects option (a), the lender shall not be
required to account for earnings, if any, on the account.
(3) If the borrower who selects option (b), or his successors or assigns,
fails to pay the taxes, insurance premiums or other charges pertaining to
the property securing the loan prior to the deliquency date for such payments, the lender may require a reserve account without interest or other
243

7-17-5

FINANCIAL INSTITUTIONS

compensation for the use of the funds; provided, that the lender may not
require a reserve account without interest or other compensation if (a) the
borrower pays any delinquency within 30 days and (b) the borrower has
not previously been delinquent in payment of taxes, insurance premiums
or other charges.
History: L. 1979, ch. 124, § 4.
Interest not required.
If the lender elected not to require the continuance of a reserve account and gave
proper notice of that election along with
available options to the borrower within the
month of July, 1979, then no interest is pay.able on deposits made to the account between
July 1, 1979, and the time when the notice
was received by the borrower. Nixon v.
American Savings & Loan Assn. (1981) 635 P
2d 24.
Where lender had required borrower to
establish a reserve account prior to June 30,

1979, and elected not to require borrower to
maintain the account after July 1, 1979, and
lender sent letter to borrower within the
proper time frame giving proper notice that
the account was no longer required and of
borrower's options under this section, and
borrower did not respond to lender's letter,
borrower was deemed to have selected to continue the reserve account without interest
and without charge to him, and lender was
not required to pay interest on deposits to
the account made after June 30, 1979. Nixon
v. American Savings & Loan Assn. (1981) 635
P 2d 24.

7-17-5. Statements. Every lender shall furnish to the borrower, or his
succesors or assigns, without charge, within 60 days after the end of each
calendar year, an itemized statement showing moneys (1) received for
interest and principal repayment and (2) received and held in or disbursed
from a reserve account, if any.
History: L. 1979, ch. 124, § 5.

7-17-6. Liability of lender for failure to pay taxes, insurance premiums or other charges. A lender administering a reserve account shall
make timely payments of taxes, insurance premiums and other charges for
which the account is established, if funds paid into the account by the borrower, his successors or assigns, are sufficient for the payments. Negligent
failure to make the payments required for taxes, insurance premiums and
other charges as they become due, from available funds in the reserve
account, shall subject the lender to liability for all damages directly resulting from the failure; provided that this sentence shall not deprive the
lender of the right to present any defense it may have in any action
brought to enforce the liability. Failure of the borrower or his successors
or assigns to deliver promptly to the lender all notices of tax assessments
and insurance premiums or other charges, received by the borrower, his
successors or assigns, shall relieve the lender from liability under this section.
History: L. 1979, ch. 124, § 6.

7-17-7. Limit on amount borrower required to pay into account Deficiency - Method of recouping and remedies for default. No lender
in connection with a real estate loan shall require a borrower, his successors or assigns, or a prospective borrower:
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(1) To deposit in any reserve account established in connection with the
loan, prior to or upon closing, a sum exceeding the estimated total payments for taxes, insurance premiums or other charges which will be due
and payable on the date of closing, and the pro rata portion thereof which
has accrued, plus 1112th of the estimated total taxes, insurance premiums
and other charges which will become due and payable during the 12-month
period beginning on the date of closing; or
(2) To deposit in any reserve account in any month beginning after
closing a sum exceeding 1112th of the total estimated taxes, insurance premiums, or other charges which will become due and payable during the
12-month period beginning on the first day of the month, except that:
(a) If the lender determines there will be a deficiency on the due date,
it may require additional monthly deposits in the reserve account of pro
rata portions of the deficiency corresponding to the number of months
from the date of the lender's determination of the deficiency to the date
upon which the charges become due and payable;
(b) If the lender determines there is a deficiency on or after the due
date, it may bill the borrower, his successors or assigns, for the deficiency,
which bill shall promptly be paid, or pay the deficiency, add that amount
to the principal, or charge the reserve account, and require additional
monthly deposits in the reserve account over the next 12 months to recoup
the deficiency. If the borrower, his successors or assigns, fails to pay any
amount billed by the lender to meet the deficiency, the lender may exercise
any remedies for default contained in the real estate loan document. If
such failure to pay continues for 30 days after written notice to borrower,
the lender may also terminate any obligation to pay interest or to otherwise pay compensation for the use of the funds in the reserve account.
History:

L. 1979, ch. 124, § 7.

7-17-8. Damages for lender's violation of act - Limitations on
recovery. (1) Except as otherwise provided in this act, a lender who violates this act is liable to the borrower, his successors or assigns, for the
actual damages suffered by the borrower, his assigns or successors, or $100,
whichever is greater. If an action is commenced, the prevailing party may
be awarded reasonable attorney's fees as determined by the court.
(2) A lender has no liability under this section if the court finds that
written demand for payment of the claim of the borrower, his successors
or assigns, was made on the lender not less than 30 days before commencement of the action and that the lender tendered to the borrower, his successors or assigns, prior to the commencement of the action, an amount
not less than the damages awarded.
(3) A lender may not be held liable under this section for a violation
of this act if the lender shows that the violation was not intentional and
resulted from a bona fide error notwithstanding the maintenance of procedures to avoid such errors.
245

7-17-9

FINANCIAL INSTITUTIONS

(4) A reserve account established or maintained in violation of this act
is voidable, at the option of the borrower, his successors or assigns, at any
time, but shall not otherwise affect the validity of the loan, the security
interest in the real property or any other obligation of the borrower.
(5) No action under this section may be brought more than one year
after the date of the violation.
History:

L. 1979, ch. 124, § 8.

7-17-9. Actions on accounts established prior to act - Limitations
on recovery. (1) With respect to any reserve account established prior to
July 1, 1979 and for which no legal action is pending as of January 1, 1979,
no recovery shall be had in any action brought to require payment of interest on, or other compensation for, the use prior to July 1, 1979,of the funds
in such account unless:
(a) An agreement in writing expressly so providing was executed by the
borrower and the lender; or
(b) The borrower, or his successors or assigns, establishes by clear and
convincing evidence an agreement between the parties that the lender
would pay interest on or to otherwise compensate the borrower for the use
of the funds in such account. Use in the loan documents of such words
as "trust" or "pledge" alone shall not establish the intent of the parties;
and
(c) There is no federal law or regulation prohibiting the payment of
interest on or otherwise compensating the borrower for the use of the
funds in such an account.
(2) No action seeking payment of interest on or other compensation for
the use of the funds in any reserve account for any period prior to July
1, 1979, shall be brought after June 30, 1981. Any recovery in any such
action shall be limited to the four-year period immediately preceding the
commencement of the action. No recovery shall be had in respect of any
reserve account established prior to July 1, 1979 greater than if the provisions of section 7-17-3 of this act were applicable to such accounts.'
(3) With respect to any reserve account established prior to July 1,
1979, an agreement in writing between the lender and the borrower, or his
successors or assigns, that (a) the provisions of section 7-17-3 of this act
shall apply to all payments made subsequent to July 1, 1979, or (b) the
borrower may exercise, for the period subsequent to July 1, 1979, either
of the options provided in section 7-17-4 of this act, shall bar any recovery
by the borrower, his successors or assigns, for interest on or other compensation for the use of the funds in such account for any period prior to July
1, 1979.
History:

L. 1979, ch. 124, § 9.

7-17-10. Applicability of act to accounts and actions thereon. The
provisions of this act shall apply:
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(1) To all reserve accounts; and
(2) To all actions filed after January 1, 1979, to recover interest on or
other compensation for the use of the funds in any reserve account
whether or not the reserve accounts were established ·prior to or subsequent to July 1, 1979.
History: L. 1979,ch. 124, § 10.
Separability Clause.
Section 11 of Laws 1979, ch. 124 provided:
"If any provision of this act, or the application of any provision to any person or cir-

cumstance, is held invalid, the remainder of
this act shall not be affected thereby."
Effective Date.
Section 13 of Laws 1979, ch. 124 provided:
"This act shall take effect on July 1, 1979."

CHAPTER 18
FOREIGN FINANCIAL INSTITUTIONS

(Repealed by Laws 1981, ch. 16, § 1)

7-18-1 to 7-18-6. Repealed.
Repeal.
Sections 7-18-1 to 7-18-6 (L. 1980,ch. 4, §§ 1
to 6), relating to foreign financial institutions, were repealed by Laws 1981,ch. 16, § 1.
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